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4 Brief Survey of F 
And Proced 


ederal Jurisdiction 
ure---Part IV 


By JOHN W. BEVERIDGE 





(e) Special Findings of Fact 
ror the appellate court to de- 


termine the questions of law aris- 
ing from the evidence there at! 
he either a bill of exceptions, find- 
vs of fact, or a case stated by 
parties analogous to a spec- 
verdict stating the ultimate 
facts of the case and presenting 
restions of law only.54 In cases 
ed without a jury the rulings of 
court in the progress of the 

if excepted to at the time 


nq duly presented by a bill of ex- 


pntions, may be reviewed upon 
ppeal: and when the finding is 
ecial the review may extend to 


determination of the sufficien- 
of the facts found to support 
judgment.55 The necessity of 
taining special findings of fact 


56 It should be noted 


menial 
apparent, 





the trial court is under no 
* to make special findings ex- 
in those actions brought un- 


* the Tucker Act.57 | 
iltimate facts are in- | 
to an agreed state- 


Where the 


rporated in 


t of facts there is no need that 
* be repeated by the court in 
form of special findings in or- 
r that their sufficiency to sup- 


the judgment may be chal- | 
nged.58 A general opinion, dis- 
ssing the facts and the law is | 
t a special finding.59 
4 stipulation waiving the jury 
st be in writing and filed, or 
in open court and entered 
the record. If it is not in writ- 
the appellate court cannot 
ynsider whether the special find- 
ings made by the court support the 
judgment, and the only record be- 
fore the appellate court consists of 
the pleadings and the judgment.60 
A motion for judgment made at 
the close of the case and an excep- 
tion to the refusal of the court to 
grant it will bring the whole case 


no 


54 Suydam v. Williamson et al., 20 
Howard 427. 433 (1858 Glenn v. Pant 
134 U. S. 398 (1880). In re Grover. 180 
Fed. 62 (C. C. A. 3d. 1910). New York 


tote tee. Ge. 
C. A. 9th 


Dunleavy, 214 Fed. 1 (C 
1914) Mound Coal Co. v 


Teffery Mfg. Co.. 240 Fed. 129 (C. C. A 
ath. 1916 United States v. Chicago & 
Alten Retiroad, 250 U. 8S. 101 (C. C 


4. 7th. 1918). 
*5 22 USCA 875 


58 Fleischman Construction Co. v 
Tinited States, 270 U. S. 349 (1925) 

57 Griffin v. Thompson. 10 F. (2d) 127 
C. C. A. th. 1925). 28 USCA 746 

58 United States v. Chicago and A. R 
R. Co.. 250 Fed. 101 (C. C. A. 7th. 1918). 


59 Ocean Accident & Guarantee Co. v 
Peerson, 37 F. (2d) 896 (C. C. A. 6th 
1929) 

&N 22 TSCA 1773 Bowers Henry 
241 Fed. 377 (C. C. A. 2d 


Steere Ine 








1917 Madison County v. Warren. 106 
7 S 892 (1822) 
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before the appellate court on the 
law and facts.61 
(f) Motion for New Trial 

A motion for a new trial is not 
required to review a verdict in the 
appellate court. But when a case 
comes up from a state court, the 
state practice may require it.62 A 
motion for a new trial seasonably 
filed and entertained by the trial 
court will toll the time for taking 
an appeal so that such time in- 
stead of beginning with the date 
of the judgment will begin from 
the denial of the motion. The mo- 
tion must be made not only dur- 
ing the term, but during the three 
months next after the entry of the 
judgment. In other words, the mo- 
tion for a new trial must be filed 
before the time for an appeal ex- 
pires.63 

(Continued on page 6 cOl. 1) 





61 Griffin v. Thompson, 10 F. (2d) 127 
Cc. C. A. Sth, 1925). 

2 Chicago Life Ins. Co. v. Tiernan, 263 
Fed. 325 (C. C. A. 8th, 1920). 

63 Northwestern Public Service Co. v. 
Pfeifer. 36 F. (2d) 5 (C. C. A. 8th, 1929). 


Digests Of 


Recent Opinions 





INHERITANCE TRANSFER TAX 
—Deduction as Debt—Agrte- 
ment to Requeath Property— 
Election—Filing Bill in Equity 


New Jersey Prerogative Court 
Savings Investment & Trust Co. v. 

Martin, State Tax Com’r. 
Transfer Inheritance Tax Appeal. 

Affirmed. 

Child, Riker, Marsh & Shipman, 
for appellants executors. 

Congleton, Stallman & Hoover, 
for Appellant Beneficiaries. 

David T. Wilentz, Attorney Gen- 
eral, and William A Moore, for 

Respondent. 

Buchanan, V. O. 

The State Tax Commissioner as- 
sesseq a transfer inheritance tax 
upon the estate of Lillian O. Wat- 
son, deceased. Her executors ap- 
peal on the ground the Commis- 
sioner erred in failing to deduct 
as a debt the claim of $19,592.02 
paiq to James P. Watson. 

After the probate of decedent's 
will, which gave, inter alia, a be- 
quest to James P. Watson, he 
claimed that decedent and he had 
entereq into a contract whereby 
she had bound herself to will him 
her entire estate. He filed a bill in 
Chancery, and a consent decree 
was there entered by way of set- 
tlement, that James P. Watson 
was to retain the interest willed 
to him; and, in addition, to re- 
ceive $19,592.02 or its equivalent 
from the estate. The Com- 
missioner computed the tax on the 
basis of the net estate without de- 
ducting the additional sum paid to 
Watson. 

Held: The statute (P. L. 1909, 
ch. 228, as amended P. L. 1931, ch. 
3893, p. 749) imposes taxes on 
transfers of property by will, al- 
lowing deductions for debts of de- 


‘leedent and ordinary administra- 


tion expenses as well as other de- 
ductions not presently important. 

Clearly, the disputed item was 
not an administration expense. 





(Continued on page 5 col. 3) 





Hearing on Unauthorized Prac- 
tice Bill Scheduled for March 
16 
The date for the hearing in 

Trenton on the bill to prevent 

the unauthorizeg practice of 

law has been changed from 

Monday, March 16. The Bar As- 

sociations in each county have 

urged their members to attend. 











Current Decisions 


NEGOTIABLE INSTRUMENTS— 
Suit by Finance Company—De- 
fense of Engaging in Banking 
Business, 

New Jersey Supreme Court, Essex 
County 

Eastern Acceptance Corporation 
v. Godfrey 

March 3, 1936 

Cn Motion to Strike portions of 
Answer. Granted. 


Arthur T. Vanderbilt, for the 
plaintiff. 

Landau & Mehler, for the defend- 
ant. 

Porter, J. 


The motion before me, as a Su- 


preme Court Commissioner, is to | 


strike part of the answer and the 
counterclaims. 

The complaint alleges: 

(1) That the plaintiff is a New 
Jersey corporation with its princi- 
pal office in Newark. 

(2) That the defendant, Free- 
man A. Godfrey, was a partner of 
Will Keelpr doing business as God- 
frey-Keeler Company, and that 
since the death of Keeler, October 
15, 1933, he became sole surviving 
partner of said firm. 

(3) That on various dates the 
plaintiff purchaseq from the de- 
fendant certain therein described 
unmatured promissory notes made 
pevable to the defendant, which 
notes were duly indorsed by the 
defendant and his said partner and 
which are still owned by the 
plaintiff. 

(4) That said notes upon ma- 
turity were duly presented for pay- 
ment and payment refused, notice 
of which was given the defendant 
firm. 

(5) That on October 28, 1931, a 
written contract was entered into 
between plaintiff and defendant 
firms, wherein the plaintiff agreed 
to buy and the defendant firm to 
sell certain promissory notes, 
which notes the defendant firm 
warranted would be paid, notice 
of demand and protest being 
waiveq by defendant firm; that all 
of the notes in suit were purchased 
under the terms of said contract. 

(6) That certain attorney’s fees 
and expenses have been and will 
be incurred in the collection of 
said notes. 

Recovery 
amount due. 

The answer admits certain of 
the allegations and says: 

(1) That certain of the notes 
were paid. 

(2) That certain of the notes 
were delivered. to the defendant 
without consideration. 

(3) That the transactions were 
not the purchase and sale of the 
notes, but the discount of same; 
that such was an {illegal transac- 
tion because the defendant was 
not authorized to discount notes, 
not having the powers of a bank. 

(4) That the discounts took 
place in the State of New York 


is sought for the 





(Continued on Page 5, Col. 1) 


Law In The Crucible Of Modernism i 





“This article is a copy of a 
speech delivered by Justice Wil- 
liam J. Collins of the New York 
Supreme Court. We feel that it 
will be of interest to our read- 
ers as an answer to the article 
“Dont Be a Lawyer’ by Jacob 
L. Bernstein which appeared in 
our February 13, 1936 issue. 
—Ed. 











The American Mercury maga- 
zine for January printed an anon- 
ymously-written article under the 
admonitory heading ‘Don’t Be a 
Lawyer,” in which the deprecatory 
status of the legal profession is 
graphically etched, and which, as 
the title tells, purposes to discour- 
age the law-inclined youth from 
essaying our calling. 

The burden of the tract is that 
commercialization of the law has 
wrested a once honorable ang hon- 
ored profession into a trade, a 
trade wherein competition is so 





acute and strife so incorrigible as 
to infest it with the tricks, the 


By WILLIAM J. COLLINS 


, there are who are wont to attrib- 
ute much of society’s woes to the 
practitioner of the law. 

Shakespeare has one of his 
characters in Henry VI make the 
rather uncomfortable suggestion 
that: 

“The first thing we do, let’s kill 
all the lawyers.” 

And Shakespeare's contenpor- 
ary, Bacon, in his Apothegms, un- 
flatteringly wrote: 

“That laws were like cobwebs; 
where the small flies are caught, 
and the great break through.” 

In Macklin’s ancient play,“Love 
a la Mode,” this arrow is shot at 
the law: 

“The law is a sort of hocus-pocus 
science that smiles in yeer face 
while it picks yeer pocket; and 
the glorious uncertainty of it is 
of mair use to the professors than 
the justice of it.” 

Time and time again Dickens 
converted his magic pen into a 
cannon which split the processes 
of the law and mercilessly exposed 
its fallacies and deficiencies and 
cruelties. 





vices, and the brute forces that 
|besiege a racket. The survival of | 
the unscrupulous seems to be the} 
bewailing and disquieting note. 
There is nothing novel, of 
course, concerning this onslaught 
against our vocation. The law has 
often dome service as the butt of 
commentators and has been the 
source of many a jest. There have 
been jokes about the law “since 
before Noah was a sailor.” Cynics 








Proposed Legislation 
Of Interest To 
Lawyers 


ASSEMBLY 130. Extends chap- 
ter 71 of P. L. 1933 until Sept. 16, 
1936, provided action taken to ob- 
tain consents prior to March 16, 
1936. (Title Companies) 

ASSEMBLY 163. Amends P. L. 
1902 p. 407 Chapter 134 relating 
to regulation of insurance compan- 
ies, to permit issuance of prefer- 
red stock, and retirement of any 
class of preferred stock. Permits 
reorganization of companies with 


approval of Commissioner of 
Banking & Insurance and Court 
of Chancery. 


ASSEMBLY 165. Requires ‘“mo- 
tor vehicles” carrying passengers 
for hire, with a capacity of not 
more than six passengers to have 
financial coverage. 

ASSEMBLY 166. Defines 
cabs” more specifically. 

ASSEMBLY 169. Includes a per- 
son as totalled disabled, who has 
lost one eye in an accident, where 
he previously lost other eye, 
through some other cause; and 
amends titla of act. P. L. 1923 p. 
162 relating to fung to secure 
persons totally disabled by two 
accidents; and amends act as to 
required deposits by insurance 
companies. 

ASSEMBLY 176. Permits small 
claims division of District Court 
to hear cases, where waiver of ex- 
cess over $50.00. 

ASSEMBLY 178. Amends pro- 
cedure under Workmen’s Compen- 
sation Act, In regard to suits a- 
gainst third parties, permitting 
only amount actually received 


“auto 





In more recent times the law in- 
spired that incomparable twain, 
Gilbert and Sullivan, to sublime 
|jocularity. And approaching the 
ipresent, it is needless to indicate 
that current plays and movies and 
writing are buttressed with sly 
and caustic innuendos concerning 
the administration—or, if you pre- 
fer, the maladministration—of jus- 
tice. Many an outmoded tomato 
has been hurled at and bespattered 
the Bench 
* Then again, the dramatic escape 
of the Lindberghs from the mani- 
festations of our plagued, compli- 
cated life has unleashed the hydo- 
phobiaed dogs of censure, with re- 
sultant ferocious attacks on our 
increasing lawlessness. 

But we men of the law know 
that such problems as disturb us 

and which compel solution—are 
entirely too complex, too deep- 
rooted, too interwoven, to be fast- 
ened wholly upon the legal pro- 
fession or upon the administration 
of the law. We know that corrup- 
tion is no matter of profession. We 
know that the accusation is fre- 
quent that busiriess and labor un- 
ions and other human activities 
and enterprises are subject to cor- 
ruption and are being bled by rack- 
eteers. And we know that other 
professions than the law are not 
immune from the rapier of casti- 
gation. 

For example, the darteq pleas- 
antries which are muzzled at the 
medical profession are sharp and 
constant; the public is playfully 
reminded of the affinity--the cas- 
ual connection—between the doc- 
tur and the undertaker. 

As lawyers, however, our su- 
preme concern is with the legal 
profession. 

While I have little patience for 
those who would trace all the ills 
and ailments of the social or- 
ganism to the mediocrity of the 
lawyers, or to their assailed dis- 
honesty, neither have I patience 
for those who would garb the legal ~ 
profession in the inpenetrable — 
clothing of untouchable purity and 
who indiscriminately denounce all © 
those who demand a more robust © 
iutegrity for the profession. 
That both the law and its ad- © 





(Continued on page 3 col. 4) 
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Law In The Crucible Of Modernism 


(Continued from Page 1) 





goes—-ready, able and willing to| 


cope with those conditions and 





ministration are susceptible of 


vast betterment is so manifest that improve them, and to contribute 
the awareness thereof of the non-/|to the enrichment of the law. he 
litigant and the non-lawyer iS /s}.ould forego the law and seek a 


poignant and ever-evident. livelihood elsewhere 
Quite true, in the last decade 
go we have razed many of the ob- 


structions which cluttered our pro- | 


or| And 


profession 


he 


the 
_ 2 


who is already 


who cannot 


in 


but 


ultimate desideratum, Haste can °f # Win-at-all-costs tool of a lit- 


avert those pitfalls, and to help to| Produce casualty. 
j}can have 


| 


may pardonably employ colloquial- 
cedure. And the process of demoli- | ijgm stand the gaff,” he ought 
tion continues apace. More than |pbefore succumbing to dishonesty | 
ever before the law is evincing a lor corruption or shysterhood, and 


lively awareness of current exigen- | tt us wreck his own career as well 

















Justice, withal, requires prompt- | 


ness in the dispatch of causes. But | 
| Speed alone is not the goal; 


an 
articulate means, yes, but not th- 


Reckless speed 
just as disastrous con- 
sequences in the court room as on 
the highway. 
The judge is not a mere black- 
rebed traffic officer who directs 
when to start and halt 
out” the recalcitrant. 
is not a negative one 
ission to see to it not that 
injustice is not done, but that jus- 


e is done 


litigants 
bawls 
position 























cies. Yes, ‘time, “time marches on.” |»; dehase the profession—one T We should encourage all devices 
And so does progress, and, with lsay finding himself in that unfor- | “4! have for their design the 
progress, the law. | tunate predicament, should pad-|"arrowing of issues, the exposure 
t we have by no means at- jiock his office or he is apt to be|‘f worthless claims, the prompt 
y e Lite : x 
Bat w : placed behind a padlock far re- sition of causes, and the as- 
taineq our destination; not even|P/4cea@ behind a padio Tar = “ 
; move c h Fi certainment of trut 
the half-way point has been )™0V d from his office : 
? - Suck out. tee@iomantea oo on 
reached. Some of our rules of pro- Do not suppose that I am not Such potent implements a . 
; ‘ ; o _ thea efrs soir alti minati ot Iverse parties he- 
cedure and of evidence still are ar- |conscious of the strategic position I a aaverse parti 
, . _— . . " 1 anda ille ieilar 
chaic and dilatory and befuddling. |of the judiciary in the assistance ul and bills of particulars 
. . . : atk : » | nee argement rather than cur- 
Stability and orderliness and cer-|sometimes the salvation, of the largement rather than cur 
: . Necline lawyv 1ilment. 
tainty necessarily demand an ad- |strugelir iwver nt 
I perceive no valid r lecitimate 
herence—a reasonable degree of Ry } ruly neutral. by not i perce 10 valid or legitima 
ii ame tion to requirin the arvice 
adherence—to procedural rules; |peine hypnotized by the bic names n to requiring the servi 
‘ Pout ; t chaos. | : > 1 $ $ +} , of a bi f particulars in all causes 
otherwise confusion, if not cha f the Bar y treating he un : 
nenredhire , P : t eir inception as a matter of 
will hold sway. But our proced own lawyer the same cor lat 
s+ re¢ Sooner or later the facts 
must be so flexible as to reac h S |sideration. the same respect and 0 ) ater the facts 
, avoided. form |..) ’ Nceititlesit Ma Riding , st be presented; the sooner, I 
goal. If it can be avoided, form |:hove all, the r 1irne by 
— + sub- , an the better. It reflects on the 
shoulq never surrender to su ng the unknown w 
‘ : in territv c the 29 to rotes 
stance. The aim of a trial is tO| portunity to shine and in that grt of } he Bar to P ytest 
: te the richt: accord- ‘ — } ¢ information thus supplied will 
award victory to the righ cco +} rs it e leva nA 
¢ t that ntri- : } ¢ A 7 abused. The stock objection 
ingly, any implemen nat con receive v ng } ob; 
] inhleconsum- 1, + ; t certain data are evidentiary 
butes toward that laudablecons can achieve much not o toward 3 “eras 
: 2 never pressed me as logica 
mation should be fostered and in-|restoring the conAdence in the é is lo 
: Any fact or asserti or clain 
voked. Conversely, such devices as | struggling unknowr what {s . r s ion cla 
: o } ‘ y at } proved is in 
contrive to torture or obscure the h more important. toward re- p ed i na 
F . ) } rone sense evident. 
real issues or thwart the doing of | ct, rine the nfiden the now i ! oper sen evident 
ye . . Mors enrincine riden ‘ 
justice should be discarded tenuous confidence af = inry. M gin viden 
i } administrat f 4net trial lends sustenance to the 
The legal eye should so pierce jin the administration istics Pubes 
“3 . : 3 a game of stratagems 
. riaion the trutt ron A at have to + ma that ¢ § Z 
the sham as to envision th 1.) You do n a a a 
sologev for a Ivocating |in a larve sense. the lan a ++ L iltiga IAS Ar au enti 
I have no apology r adv ing jin rge sen e ’ “an tk ci he 
liev of striving to follow the |the mercy of ths 1idgve: thev 
the _—~ pephge uld not fear exposing it to scru 
lea nf mmone sense and ordin- |not verv well or wit ifet I lld n r €x] g ? 
rules of co! oon ra eae i ee . and submitting it to investi- 
ry decen ind to continue the | should 1 ilk a) There- ; 
_ © » 4 aaa n in advance of trial 
“snit to the journey’s end. even | fore it hehooves he judge to es- 
aa r ry lot } + + Fxaminations before trial need 
= ‘ the sometimes wea Vichew ae grandiose mien he) 
though In —h f oe ' xtended. They should not at 
rocess we stray from the path S rn *vrannical tactics. TY or 
— : ; } =T permitted as weapons 
verrun with tl weeds of finely- | who forgets that s a publi 
ms De i aneen a as mas annoy. But the oft- 
un technicaliti and hair-split-|servant, and that i ‘ T ; 
sp : ‘daal of |tacl + to it that d of “prying into 
: oe bane > ick ale ia 2 
ting distin : , ; : . a of a claim or a de- 
sourse, is to reach a just determin uccon shed, the dg x ; ‘ 
= } , , ‘ is largely a shibboleth. A 
tion on safely established lega'|dozes lawyers wi . 
as ‘ : . . x Ivances a claim or as- 
rinciples. But if err I must. I/liticants hecau : ial 
P for that tl r- |} } ante ? ' lefense invites prying; 
vould infinitely prefer that the er-|hench gran ; : 
would infinit ong rh » ‘ © of mua : precisely what the courts 
h ely e ni , ie moral a ' 1A ad o ; | 
ror be on the si iat is heoe for —to pry. No honest litigant 
nd ethically right, though tech-| bring the Benct 1 the procs ; 

w ite Sa +} +} si 10 | ¢ - ‘ wemette thaw a ir a searching inquiry in 
i vy wrong in on le side jof justice int g } 3 tgs : : 
mioall , r e mar — " : on Mine hea é s of his position. The 
that is technically righ bt mo sq uwver who. driven y fan . ; es 

wat ’ . x ratory process urge, should 
y and ethically wrong lor dogged by the « ctor. pnock- 
ally and | : p : 7 rey Y with the initial plead- 
In this searching quest for the |‘ ts and spends funds intr ed ), 
1 this sear i <i 
h liticati the indge must m by clients. Arrogar should | "5 
truth in litigati re judge ist Pie turally. that the lib 
} t} of the Rar i} lien to th Rene lionitit« h < A a. 
re he Con - »: | ere ST sed ( irts abuse 
lave he ro. Ino affinity with pomposity. Power | spoused courts abu: 
Not only must, but the duty oblig- ied that lasti 
Not only s l ‘ y *> ¥ B la persuaded tnat an elastic 
t a lawver makes it|does not ipso facto gain respect: : " 
atory upon W —_ pre-trial factsearching policy wi 
+ + } esict the court | respe ~t cannot he decreed — it | i I cy 
mandatory that he assis e oom .' : finitely more goog than harm. 
ay sie us ye Carne | ; 
and that he be more loyal to his t !If the Bench does its duty. and if | 
2 te Ne ic } Ne Tndos -annot cif emnoly . = z 
profession than to his client. His| Th Se sty ON | the Bar squares its practices with 
primary duty, of course, is to his | the bench and leave all the cleans-|,, ble sentiments about the law 
client, provided t discharge of jing housework to the lawver. The ae 
that duty does not antagonize his F tge must help in the sweeping | 
2 . tater ana tr na the semibhine if tha cita lel of . . . | 
allegiance to the society an _ , allroad - unicipa 
the profession of which he is a/the law is to be put in order. The fat ‘ 1 
significant component e who folds his robe tightly | Utility - Industria 
The truism—more the law 2round him and in a hich-and- BONDS 
~*hty m side-stens the mir, | 
that the lawver is an officer of the | enty manner l¢ bs 
eourt ts often—far too often—of- jis not doing his full du And he List of securities legal for 
s I n ‘ ‘ | ‘ . ° , | 
. mist nore than ecold os 7 —_ 7 5 4 : Th sey fi 
fended. That the lawyer is an of- |" do more than scold an as rust F unds in New Jersey || 
. tis hea t he constrictive and! : > 5 . 
ficer of the court constitutes the | "Se must const ive, ar | available upon re quest. 
‘ himeel? a . _ . 1 intel. 
basis of the requirement that he |"!mself so responsably and inte | E =] Er bs 
yently ne macientions con. | e et . 
be licensed by the court. as well|Sently and nscienti: ( _ 
as the basis of the court’s power strue and manage the law as to | 
. eae minimis the nececcitu *¢ . . 
to discipline him. Consequently, if |™nimize the ne ssity for curbs | | 
» Pre sy lecislation 
the lawyer neglects to assist the |°F * ther legislation | 








court in its capital endeavor to fer- 





ret out the truth and grant judg 
ment accordingly, he transgresses | 


not only his obligation as a citi- 
zen, but his office of a lawyer se arches in Supreme Court 
tI and U. S. Court 
ease do not deduce tha am 
sy Abstracts of Chancery Pro 


unmindful of the telling fact that 
in the sense that a lawyer derives 
his provender from the profession, 
the practice of law is a business. 
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Voice of the Bar 
COMMENT AND CRITICISM 
INVITED 


IS IT A MONOPOLY 
BILL? 


Editor, New Jersey Law Journal 
Much has been written of late, 








in editorials and in the news col 


umns of the newspapers in this 
State, concerning the so called 
“Lawyers’ Monopoly Bill” (also 


known as. ‘Lawyers’ Grab Bill’’). 
Most of it has been in opposition 
to the bill. We believe your inter- 
est in the legal profession is such 
that you will welcome the oppor- 
tunity to publish a dispassoinate 
letter on this controversial subject 
from the profession which seeks 
its passage. 

If the bill is really a “Monopoly” 
or a “Grab” bill, then let all its 
vice and ugliness be fully exposed. 
On the other hand, if it is not such 
a bill, then. in all fairness to those 
who sponsor it, as well as to the 
public and to those who may be 
affected by its passage, let it be 
portrayed to all the world in its 
true colors, so that its virtues, if 
it has any, may #‘so be shown. In 
short, if it has vices, or virtues, or 
both, let it all be set forth clearly 
so that all may see its true qual- 
ities. Fairness and justice to any 
controversial subject require not 
only that each side be given equal 
opportunity to present its case, 
but that unjustified criticism and 
ridicule should cease if such treat- 
ment is not actually warranted by 
the true facts, 

The bill in question is known as 
Assembly No. 192, and is entitled 
“An Act concerning the practice of 
law and providing penalties for the 
unauthorized or prohibited prac- 
tice thereof”. As the title so clear- 
ly states, it provides penalties for 


the “unauthorized or prohibited 
practice” only. 
The first section provides that 


any person practicing law in any 
way “unauthorized or prohibited 
by law” shall be liable to the pen- 
alty later referred to. Who then, 
are the persons affecied by its pro- 
visions? Obviously those, and only 
those (1) who are not authorized 
or (2) who are prohibited by law, 
from engaging in the profession. 
Obviously then, all the ridiculous 
statements, cartoons and editori- 
als which assert that no one could 
negotiate any transaction without 
@ lawyer being present, are not 
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N. J., as second class matter Under 
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1936 


12, 
only untrue, but very misleading 

Whatever any one, or 
group of persons now has to prac- 
law, is not in the slightest 
degree affected by the bill, since 
it pertains only to those “unauth- 
orized, or prohibited by law” from 
practicing. 

What then, is the purpose of 


right 


the bill? The answer is perfectly 
obvious to anyone who is at all 
conversant with its contents. The 
oul provides merely a method of 
“procedure”, does not take 
from anyone the right he has to 
practice We assume, of 
course, that those who are author- 
ized to practice law intend to ex- 


and 


law 


ercise this privilege within the 
limits of the rights already con- 
ferred. Only thuse (1) who abuse 


that privilege, and those (2) who 
practice without any color of right 
whatever, can be affected by the 
Bill. We have said that the bill 
provides a method of procedure 
only. By virtue of statutes ow in 
force, the legal profession present- 
ly has the right to institute pure- 
ly criminal proceedings, against 
those who practice unlawfully. It 
is, in realty, a right which pro- 
vides no remedy. That this is so, 
recognized by physic- 
accountants, chir- 
midwives, nurses, op- 
tometrists, dentists, realtors, en- 
gineers and surveyors, undertak- 
ers, pharmacists, barbers, and os- 
teopaths, that they have secured 
the passage of laws providing, not 
criminal proceedings, but simple 
penalties similar to that which the 
bill in question proposes for the 
legal profession. Certainly, if there 
is any vice in the penalty provi- 
sions of the Lawyers Bill, then 
the protecting the profes- 
sions and occupations noted above 
are subject to the very same vice, 
and should be repealed. On the 
other hand, if the regulations and 
penalties provided in those other 
laws are reasonable and beneficial, 
it follows as a necessary and log- 
ical consequence that the provi- 
sions of the Lawyers Bill are also 
reasonable and beneficial. We re- 
gerd this as being so irrefutable, 
that further argument seems un- 
necessary, all the claptrap that 
has been published about the so- 
calleq vices of our bill to the con- 
trary, notwithstanding. 

To anyone who really desires to 
be informed upon the matter, it 
should be very evident that those 
opposed to the provisions of this 
bill are taking the anomalous po- 
sition of asserting that the regu- 
lations of their professions and 


is so well 
ians, architects, 


opodists, 


laws 


calling are desirable ang good, 
while asserting at the same time 
that those self-same regulations of 
the legal profession would be vic- 
ious, against the interest of the 
public, and class legislation. Such 
a position is not only ridiculous, 
but is known by the opposition to 
be such. 

The bill contains 4 sections. For 
the sake of clarity, let us consider 
them in reverse order. The 4th sec- 
tion provides merely that the “act 
shali take effect immediately”. The 
2rd section provides the usual sta- 
tutory clause that if any provi- 
sion is found to be unconstitution- 
al, the remainder of the bill shall 
stand, The 2nd section provides 
that its provisions shall not be in 
limitation or in variance of the 





The 1st section, in almost its 
|forms to be used in cases brought 
lunder the act. The only pertinent 
quoted above, which imposes pen- 
jalties upon those who “practice in 
J}any way unauthorized or prohib- 
ited by law”, and that which pro- 
vides that the provisions of the | 
act can only be enforced at the 
suit of the State Bar Association, 
the State Board of Bar Examiners, | 
jor the Attorney-General. In pass- 
ing, it seems only fair to note, that 
at the suggestion of those who 
last year were opposed to the bill, 
|we not only limited prosecutions 
| under the act to those just men- 
tioned, but we also provided that 
suits can be commenced only by 
a summons as in civil actions, and 
not by a warrant for arrest as in 
criminal actions. In this connec- 
tion, it is interresting to note that 
in many of the professions men- 
tioned above, actions can be com- 
menced by a warrant for arrest. 
We do not even request such a 
provision in our Dill. 








Few people are aware of the 
strict requirements which must be 
met in order to qualify one for 
license to practice law. To be ad- 
mitted to practice in New Jersey, 
a candidate must (1) graduate 
from high school; (2) complete at 
least two years of academic col- 
lege work; (3) complete at least 
three years study at law school: 





Bar Association Notes 





STATE BAR ASSOCIATION 

At a meeting of the general 
council, trustees, legislative com- 
mittee and unauthorized practice 
committee of the State Bar As- 
sociation, March 10, it was decided 
that the Association would sup- 
port the Gebhardt Bill to prohibit 
the unauthorizeq practice of law. 
The committee voted to consent to 
no amendments. 

Disapproval of the Powell Bill, 
which seeks to define the practice 
ot law, was also voted 

CAMDEN COUNTY 

Senator Albert E. Burling and 
Assemblymen William Downer and 
Henry Evans were the guest 
speakers at a special meeting and 
dinner of the State Bar Associa- 
tion, Junior Section, Camden, at 
the Walt Whitman Hotel. All 
three spoke on the pending Law- 
yers’ Bill. 

Chairman William Zink suggest- 
ed that members familiarize them- 
selves with pending legislation, as 
it is introduced. 

The Public Relations Committee 
announced that Justice R. W. E. 
Donges will be the first speaker 
in a series of radio programs to 
be broadcast over WCAM. The 
first program will be present- 
ed on Friday, March 20th, at 6:30 
P. M. 

GLOUCESTER COUNTY 

The probability of establishing a 
District Court in Gloucester Coun- 
ty was the subject of William B. 
Kramer, Woodbury attorney, who 
was the principal speaker at the 
monthly meeting of the Glouces- 

r County Bar Association in 
Woodbury, February 26. He point- 
ed out the need of such a court 
to speed the trial of cases and pro- 
vide a more convenient forum than 
the Common Pleas Court. 








ment of our case could be made. 
Certainly the public, which has 
been told in editorials, cartoons, 
news items, and statements that 
this bill would make it impossible 
for anyone to transact even the 
most simple business without the 
service of a lawyer, is entitled to 
know the truth. Fairness to the 





(4) serve at least one year as a 
| clerk in a law office (six long years 
|of hard work); (5) then pass an | 
examination by his County Char- | 
acter Committee; and (6) then 
pass a very rigid bar examina- 
| tion, After all this, when he is at 
last admitted, he is under the con- 
stant supervision and control of 
the Supreme Court, and subject to 
disbarment for unethical] practices. 
Is it any wonder then, that the 
lawyer should fee] that he is en-/| 
titled to an exclusive franchise to | 
practice law? He does not have| 
such an exclusive right, but merely 
asks that an efficient remedy be 
given to protect the franchise that 
is presently his. 

Contrary to general belief, the | 
legal profession has no quarrel or / 
differences with the banking fra- 
ternity. Back in 1933, after numer- 
ous conferences, there was adopted 
“A Statement of Principles Ap-| 
plicable to Corporate Fiduciaries | 
and Members of the Bar’, which | 
ds in full force today. Under the | 
provisions of that Statement of! 
Principles, the banks voluntarily | 
gave up all practices which were 
considered to be the practice of | 
law. An arbitration committee, | 
created by that agreement, has 
not been presented with a single 
formal complaint by either bank- 
jer or lawyer. 

At the risk of being boring, we 
have written at considerable length 
so that a fairly accurate state- 




















public, more than to the profession | 
itself, requires that facts, rather |New York Law Quarterly Review 


than reckless and outrageous char- 
acterizations, be submitted candid- 
ly to the public. 

As we stated at the outset, if 
the so-called Laywers Bill is vic- 
ious, then let us expose its vices 
clearly. But if it is not vicious, if 
it is not class legislation, if it will 
not interfere with the free flow of 
commerce and the 
transaction of business, then per- 
mit the public to have the facts 
that it may draw its ewn conclu- 
sions. 

We respectfully submit, that 
since the bill does not take away, 
impair or destroy in the slightest 
degree, any right that any person 
now has to practice law, it is not, 
and in truth and justice ought not 
to be called, monopoly or grab bill, 
and every member of the profes- 
sion should give the measure his 
wholehearted support. 

Respectfully yours, 

LOUIS A. MOUNIER, JR. 
Bergen County Legislative Repre- 
sentative of the New Jersey State 
Bar Association 

and 
L. STANLEY FORD 

Chairman of the Committees of 
the Bergen County Bar Associa- 
tion, and the Lawyers Club of 
Bergen County, on the Unauthor- 
ized practice of Law. 


legitimate 


UNION COUNTY 

The annual dinner of the Union 
County Bar Association will be 
held Saturday, March 28, at the 
Hotel New Yorker, New York, it 
was announced by Sigurd A. Em- 
erson, chairman of the Dinner 
Committee. 
Emerson appointed the follow- 
ing committees: Arrangements 
Nathan R. Leavitt, chairman; As- 
sistant Prosecutor Thomas F 
Hueston, Louis Messing, Jr., all of 
Elizabeth; Mr. Emerson, of Hill 
side, and Robert S. Snevily, of 
Westfield. 
Speakers and guests, Prosecutor 
Abe J. David, chairman, ang Judg 
Henry S. Waldman, both of Eliza- 
beth, and Fred C. Hyer, of Rah- 
way. 
Printing and tickets, Hyman 
Isaac, chairman, Emanuel Wagner 
both of Elizabeth; Henry L. Comp 
ton, of Hillside; Judge Elvin H 
Ulirich, of Union, and Mr. Hyer 

Publicity, Mr. Isaac, chairman 
Mr. Waner, ang Otto Adolph, al 
of Elizabeth; Mr. Snevily, and Ja 
cob Mantel, of Summit. 
Reception, Mr. Adoolph, chair 
man; Harrison B. Johnson, of Un- 
ion; Mr. Mantel, and Victor H 
Eichhorn, of this city. 
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“Legal and Social Aspects of 
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February 1936. 
BREACH OF PROMISE: 
“Abolition of Actions for Breach 
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tions, Criminal Conversation and 
Seduction.” Brooklyn Law Re- 
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“Processing Taxes and Protec- 
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ciation will be trar} the laws state |clearly so intended by their said 
arch 28, at the fore are void. ontract and by their conduct. 
» New York, it the transactions were |General Motors Accetance Corp. 
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chairman; As- beined for itself part of the pro- The plaintiff did not, in my opin- ; 

: ———— 7» 3 of the discount of the notes, /ion engage in the banking busi- 
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erson, of Hil] the mete Shien ness under the facts in this case. 
3. Snevily, of : i monevs have been Not only were the notes not dls- 

defendant. counted but also it did not come 
its, Prosecuto: . .e pleadings, affidavits, |Within the statutory definitions of 
an, and Judg fs before me appears |4 banker by reason of its retention, 
both of Eliza- t the transactions between the ider the circumstances, of a por- 
dyer, of Rah- rt} were the quite general|tion of the moneys involved, 

F ween 4 apany, Construing section 6 of our 
kets, Hyman and a merchant whereby, | Banking Act, 1 Cum. Supp. Comp. 
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s security. The plaintiff | necessary functions. Its deposits, 
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Ss the amount of the notes I. life bloog and enable it to func- 
NT less a portion which was retained |;ion as a bank. In the instant case 
JICALS s further security. |the moneys retained are not depos- 

inception of this arrange- jits nor do they serve the same} 
written contract was en-|purpose as deposits as in the usual 

Aspects of ob the parties to/banking business. Here it is the 
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aw Review, jitions under which busi-|holders of the plaintiff corpora- 
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A review of the many cases cit- 
d in both briefs, together with 
the facts before me, lead me to the 
conclusion that the notes were 
purchaseq and that the parties 
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Nor was it a deductible debt of 
the decedent within the meaning 
of the statute. That clearly in- 


debt as diminishes 
decedent’s estate. Here there was 
no such diminution. The contract 
between Watson and decedent cre- 
ated no debt; it created merely a 
jtrust, as in the case of a contract 
jfor the conveyance of land. Haugh- 
Murphy, 22 N. J. Eq. 531. 

Even assuming there was a right 
of action at ltaw (see Bente vs. 
Bugbee, 103 N. J. L. 608, at 609- 


tends such a 





wout v 





611, 137 A. 552; contra Lawrence 
v. Prosser, 88 N. J. E. 43, 101 A. 
1040; Welsh v. Hour, 100 N. J. Eq. 
417, 136 A. 327; Brooks v. Yar- 
borough, 37 Fed. (2d) 527) it was 
laiternative with his equitable 
| right: and by filing his bill he 
elected. The Chancery decree was 

ot for payment of a debt, but 

ierely for the transfer of pro 


perty hich in no wise diminished 


dent's estate 


The tax under our statutes is | 
ye measured by the value of the 
yperty transferred and passing 
to the ultimate beneficiaries. Bug 
bee v. Roebling, 94 N. J. Eq. 409 


120 A 27. It cannot tax that por- 
of the which goes to 
reditors. “It would then, 
that if the property which the will 
shall to such benefici 
uced by any legal rights 
in existence and operation 
testament- 


tion estate 


seem, 
| directs go 
ary, is red 
snterior 
to the operation of the 


} 

lary transfer to such beneficiary 

| the tax leviable upon such testa- 

|}mentary transfer must be comput- 

led and assessed accordingly” 
Thus, a federal tax, even though 
it be deducted first from the share 


not 
not 


going to each beneficiary, is 


jeductible, because it does 





arise anterior to the operation of 
the testamentary transfer. In the 
| instant case, there was an im 
nediate testamentary transfer to 
the beneficiaries under the will; 
the chancery ecree recognized 
| this ind ordered those beneficiar- 
}i to transfer to Watson 
In Re Soden, 105 N. J Eq 595 
1148 A. 12, the Commissioner had 
omputed and assessed the tax as 


a testamentary transfer to the} 


complainant in the Chancery 


That t 


there w 


aside because 


testamentary trans- 


ax was set 
as no 
: the testament- 


benefici 


fer to complainant 
was to the 
the will 


ary transfer 


aries named in 
Affirmed. 

LQUILTY PLEADING—Supple- 
mental Answer — Injunction— 

ot Condition—Creation 





Change 
of Strike—Costs. 
In Chancery of New 


Leather Products 


Jersey 


General ce: 


v. Everett, 144 N. Y. 


iis 





suit, 


»heritance 


} 





Luggage and Trunk Makers’ 
Union 
February 7, 1936 
On petition for leave to file sup- | 


plemental answer. Granted. 


injunction against picketing. De- 
fendants filed a general denial, and 


plement answer stating the strike 
has been abandoned and the pick- 
ets withdrawn. 

Held: A supplemental answer 
should be allowed where after hap- 
ening events constitute a defense 
or effect the parties’ equities. Hall 
v. Home Building Co., 56 N. J. Eq. 





304. 

An injunction should be denied 
| when, before final hearing, condi- 
|tions have changed so that its is- 
|suance is unnecessary. Reynolds 


Complainant filed a bill for an 


Simon M. Seley, for complainant 
Isserman & Isserman, for defend- | 

ants. 
Bigelow, V. C. 


now move for leave to file a sup- | 





189, 39 N. 
E. 72. See Carlisle v. Cooper, 21 
N. J. Eq. 576, 587, and Thompson 
v. Behrmann, 37 N. J. Eq. 345. 
Therefore, cessation of the strike 
a proper defense to be set up 
byvsupplemental answer. 

Costs will be settled when the 
decree is presented. If complain- 


ant had a good cause of action 
when its hill was filed, it is not 


deprived of costs by cessation of 
defendants’ wrongful conduct. 
3aldwin v. Telephone Co. (Md.) 
144 A. 703; Wolcott v. Doremus 
(Del.) 101 A, 868; Continental Se- 
curities Co. v. Rapiq Transit Co.., 
Fed. 44, 136 C. C. A. 570 
Petition granted 
I) HERITANCE TRANSFER TAX 
—Valuation of Corporate Stock 
—Commissioner’s Ruling 
New Jersey Prerogative Court 
Martin, State 


991 
221 


Spalding vs. Tax 
Com. 

February 26, 1936 

Transfer Inheritance 
Affirmed. 

Lester C. 

David T. 


Tax Appeal. 


Leonard, 
Wilentz, 
and William 
sspondent. 
Buchanan, V. O. 
Appellant appeals from the 


for appellant. 
Attorney Gen 


eral, A. Moore for 


in- 
tax assessed by the com- 
missioner on the ground it was er- 
that the fair 
market value is to be the price set 
by the commissioner, neces- 
sarily the market value; 
that he arrived at his own figure 
as to the value of shares of stock, 
not that of experts offered; and 
that he erred in rejecting certain 
testimony. 
Held: “F 


roneous, contending 
not 
actual 


market value” is 
he test for inheritance tax assess- 
ment. Appellants conteng that fair 
market value is “the fair value as 
between one who desires but is not 
and one who is 
not compelled to sell.” 


air 


compelled to buy 


willing but 


For purposes of this case, that 
may be accepted as correct 

On appeal, the presumption is in 
favor of the correctness of the 
commissioner's ruling, and the 
burden of proving error is upon 
appellants. In re Pierce’s estate, 
89 N. J. Eq. 171, 104 A. 298; In 
re Grabfelder’s Estate, 107 N. J 
I, 520, 153 A. 537. The Preroga- 
tive Court cannot substitute its 
judgment for that of the commis- 
sioner 

The commissioner was not legal- 
‘ bound to adopt as his own val- | 
uation the opinions of expert wit- 


nesses, 
no conflicting testimony by other 
experts. 

The 


relates 


only exception to evidence 
the commissioner’s re- 
permit the testimony of 
Of SLOCK, Ullal tem moanths 
decendent’s death he received 
an offer to sell 10 shares of stock 


to 
fusal to 
2 WivKer 


after 


. purchaser, up to the date of his 
iffidavit, eleven days later. This 
fas not legal error. 

Nor was it error for the com- 


oa 
nussioner in arriving at the value 
of a block of stock to determine 
the value per share and multiply 
that by the number of sharres. 

Nor can it be said that the ap- 
praisal figure was erroneous, be- 
cause if testator had sold the block 
of stock on the day he died, the 
market coulg not have absorbed it 
apa its value would have dropped 
to practically nothing. The execu- 
.ors were not required to sell on 
lat day; the statute says nothing 
about selling; it speaks only of 

ae fair market value on the day 
of death. 

Nor can this court say as a mat- 
ter of law that the appraisal value 
of the stock was erroneous because 
decedent and the corporation had 
supported the market. 

Affirmed. 
CONTRACTS—Accord & Satisfac- 

tion—Acceptance of Lesser Sum 

In Bonds.— 

New Jersey Supeme Court, Hud- 
son County 


Hourigan vs. Gabriel 

February 26, 1936 

On motion to strike answer, 
(Continued on page 8 col. 8) 
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(g) Bill of Exceptions 
The evidence, the rulings, or the 
ictions upon which the appel- 

Mant relies to secure a reversal of 

the case must be embodieg in a bill 
lof exceptions before the appellate 
court can consider them.64 It must 
be signed by the trial judge and 
@ Stipulation of counsel that the 


me transcript of the record is true 
cannot be used.65 
§ Bills of exception must be pre 


feenteg to the trial court during the 
mterm at which the judgment was 
Sentered unless there is a general 
4 order or rule in force extending the 


term or unless an extension has 
mbeen granted in the particular 
case.66 The term cannot be ex- 


ptendeq by a nunc pro tune order 
pafter it has expired.67 A bil! of ex- 
sceptions is presented in time, if 
jit is presented for allowance at the 
iterm.at which the motion for 
inew trial is determined, although 
that term is subsequent to the 
Miterm at which the trial was had 
sand the judgment entered, if the 
© motion for a new trial was filed at 
ithe trial term and the hearing of | 
| it was continued by the court to| 
/ a subsequent term.68 
Procedure in Suits in Equity 
i On the first day of February 
4 1913, the present Federal Equity 
© Rules became effective.69 They 
» were promulgateg by the Supreme 
» Court November 4,1912. These 
rules govern the entire proceed 
ings in a Federal court of equity 
| and it is necessary to look primar- 
® ily to them for a summary state 
ment of Federal equity practice 
The bill Of complaint is suffix 
,ent if it contains matters set out 
in Rule It should give 
ang simple statement of the ulti- 
mate facts, and it need not be ver 
ifed unless special relief pending 
» the suit is desired. Demurrers and 
pleas are abolished.70 The answe: 
| must omit mere statements of evi 
i dence and avoid general denials 
’ The facts upon which plaintiff re 
= lies must be specifically admitted 
or denied.71 


a 


: 
: 
i 


25. a short 


Federal Jurisdiction and 








When the bill is filed the 
issues a subpeona which is return- | 
able within twenty days and the} 
defendant is to file 
answer on or before the twentieth 
day after service 
bill may be taken pro confesso.72 | 
When the bill is taken pro confes 
so, the court may proceed to a fi- 
nai decree at any time after the ex 
i piration of thirty days after the 
entry of the order pro confésso.73 

The testimony of witnesses is 
» taken orally in rt and the 

court passes upon the admissibil 
sity of all evidence offered as in 
§ actions at law.74 In exceptional in- 


clerk 


required his | 


the 


otherwise 


| 


oper vu 


64 Suydam v 
427 (1858). 


Williamson, 20 Howard 


65 Allemani v. U. S., 273 Fed. 523 (C 
C. A. 2d, 1921). Rosen v. United States 
®) 271 Fed. 651 (C. C. A. 2d, 1920) 


As to signing of bill of exceptions see 
28 USCA 776. Where a bill of exceptions 
is signed by one who was not the trial 

|} Judge the certificate should expressly 
jistate why the trial judge dd not allow 
jand sign the bill. Ulmer v. U. S., 266 
Fed. 176 (C. C. A. 2d, 1920). If the tri 


= | judge ieaves the district, he should re 
turn to sign the bill of exceptions 
but if this cannot be done, counsel 


should prepare it and agree to it, and 
stipulate that the judge may sign it 
outside the district. 28 Opinions Atty 
General 321. 

66 Exporters, et v 
Judson Co., 258 U. S. 365 (1922) 
States v. Scale. 45 F. (2d) 394 (C 
5th, 1930). 

67 McDonald v. arding, 57 F. (2d) 119 
(Cc. C. A. 9th, 1932). The Supreme 
Court because of special circumstances 
allowed an agreement of counsel to ex- 
tend the time for allowing the bill of 
exceptions in Taylor v. United States, 
286 U. S. 1 (1931). 

68 O. J. oore Grocer Co. v. Pacific Rice 





















Butterworth- 
United 
Cc. A 


Millis, 296 Fed. 828 (C. C. A. 8th, 1924). 
69 28 USCA 723. 
70 Rule 29. 
71 Rule 30. 
72 Rule 12. Rule 16 
73 Rule 17. 








74 Rule 46. 





Procedure 


depositions 


stances 
ted.75 


are permit- 

If an appeal lies to the Circuit 
Court the Su 
preme Court no rehearing is grant- 
ed after the expiration of the term 


of Appeals or to 


at which the final decree was en- 
tered and recorded. But if no ap- 
peal lies, a petition for rehearing 
may be admitted at any time be- 
fore the end of the next term of 
the court, in the discretion of the 


court.76 


Temporary restraining orders 


ire not granted without notice to 
the opposite party unless it clearly 
appears from the verified bill of 
affidavits that immediate and ir- 
reparable loss or qamage will re- 
ilt to the applicant before the 
matter can be heard on notice.77 


Preliminary injunctions are never 
granted without notice 

28 USCA 636 provides for the 
production of books and docu 
ments in an action at law. Carpen- 
ter v. Winn78 held that under this 
section production connot be had 
prior to the trial. It is, therefore 


lear that bills for dis alone 


scoverv 


have not been entirely displaced 
by the powers now given in actions 
it law. Discovery may be had in| 
iid of an action at law, or it may 


be enforced directly and as part of 


1 suit for equitable relief. Discov- 


ery, incident to a bill for equitable 
relief, is distinguishable from a 
ill to obtain evidence to be used 
in another suit. The distinction is 
not affected by Equity Rule 58 
Equity Rule 58 authorizes par 


ties to a bill chancery to file inter- 
rogatories for discovery from the 
opposite party of facts and docu 


ments material to the support or 
defense of that suit. But where 
discovery is sought not in support 
or defense of the suit wherein it 
is asked, but of an action at law 
tule 58 does not apply.79 How- 
ver, Judge Learned Hand in a 


suit based upon a bill for discovery 


in aid of an action at law says;80 
the proper practice in 

bill of discovery is now as fol- 
lows: The plaintiff will plead those 


facts which entitle him to a dis 
overy from the defendant and will 
innex such interrogatories as he 
wishes the defendant to answer 
If the defendant does not dispute 


the plaintiff's right t dis- 


some 


overy, but objects to some or all 
of the actual interrogatories an 
|nexed to the bill, he will make | 
those objections under Rule 58 

ind bring them on for hearing 


before the judge. He is not subject 


to the rule that, by answering 
I inswer all. If, on the 
auisputes tne pilain- 
disc overy, he 
will plead in the answer such facts 


one, 
1e must 
hana, h« 


right to 


other 


tiff’s 


any 


is he deems apposite, and obtain 
form the court under Rule 58, an 
enlargement of his time to an- 


r the 


until the 


plaintiff's right to discovery is es- 


swe interrogatories 
tablished 

Save of 
reference to a master is exception- 


in matters account, a 


il 


ind is made only upon a show- 
that exceptional condi- 


tion requires it. The statement has 


ing some 


Ru + 
6 Ru 69 
Rul 3 
8 221 U. S. 533 
9 Bradford v. Indiana Harbor Belt 
R. Ce 300 Fed. 7 
80 Pressed Steel Car Co. v. Union Pac 
R. Co 


241 Fed. 964 


BLUE PRINTS 


PHOTOSTATS 


DRAWING MATERIALS 





several times been made that the 
practice of courts of the United 


seems to be limited to three 
grounds, the complicated character 
of the accounts, discovery and the 
fiduciary or trust relationship of 
the parties. Chief Justice Marshall 
in Fowle v. Laurason 81 says: 
Although the line not be 
drawn with absolute precision, yet 
it may safely be affirmed that a 
court of chancery cannot draw to 


may 


States in cases for an accounting | 


| transcript of the record must be 
| filed in the office of the clerk of the 
circuit court of appeals within 
thirty days from the date of sign- 
the citation. The time for filing 
transcript may be extended an 


ing 
the 
additional sixty days by 
the the 
court for good cause shown. 


order of 


trial court or appellate 

An order extending the time for 
filing the record is 
though it signed several days 


after the original period for filing 


valid even 


1S 











itself every transaction between|the record had expired if the ap 
individuals in which an account| plication for the extension is made 
between parties is to be adjusted.| during the original period. 
In all cases in which an action of As soon as the case is docketed 
account would be the proper rem-|the clerk of the circuit court of ap- 
edy at law, and in all cases where | peals estimates the cost of print- 
a trustee if a party, the jurisdic- ing the record and notifies the ap- 
tion of a court of equity is un- pellant who must pay the amount 
doubted. It is the appropriate tri-|jn advance. In government cases 
biinal. But in transactions not of|the United States files a m 
this peculiar character, great com- | asking leave to withdraw the type 
plexity ought to exist in the ac-| written transcript of the record 
counts, or some difficulty at law] for the purpose of having it print- | 
should interpose, some discovery] eq It is not necessary to have the! 
should be required in order to in-| record printed under the clerk’s 
luce a court of chancery to exér-| supervision, and private parties 
cise jurisdiction may have it printed wherever they 
The power of the Federal co irts | hoos¢e Twe nty five ples yf the 
in an action at law to compulsorily printed record must be filed wit 
refer a case to an auditor to sim-| the rk of the circuit rt of 
plify the issues and make tenta- | ppeals 
jtive findings must not be over- The brief of the appellant must 
ooked.82 be fileq fifteen days before the 
The Federal equity courts cre- | case is set for hearing in ordinary 


ate ang impose equitable obliga- 
tions similar to courts of equity 
of other and unlike 
courts of common law they order 


the defendant to or refrain 


jurisdictions; 


do 





cases and five davs before the case 


is set for hearing in preference 
|cases. Twenty printed copies must 
|be filed one signed by the attorney 
|who has entered his appearance 


from doing certain things and if for the appellant The appellee 
he fails to obey the order or de-| must file his brief five days be- 
|}cree they punish him by imprison- | fore the case is set for hearing in 
} ment The commission of torts is|preference cases. The rules of 
| prevented by the injunction, and/court give detailed directions in- 
| specific performance gives repara-|;recard to the arrangement ar 
j}tion for a breach of contract. ontents of the briefs 
| Procedure on Appeal to a Circuit | In suits in equity the procedur 
Court of / 41883 ; 
eaineatio anaes te in ap = or eeecgge oF * 
| peal to the circuit court of eppenie - raphe — = = = pes 
sane be made within three months sic ba OO the portion of the 
record desireq to be incorporated 
}after the entry of the decree. This into the transcript mn appea 
period cannot be extended by Proof of service or acl ede 
agreement or order of court.84 ment of service must hx 


The petition for appeal, the as- 
signment of errors, the bond, and 
the order allowing the appeal must 
be prepared by the appellant and 
| presented to the trial court at the 


same time. It is often convenient 
Oo present these instruments to 
the court with the bill of excep 
tions, bearing in mind that the 
bill of exceptions, must be allowed 
}within the term. As soon as the 
appeal is allowed, and the bond 
for costs approved, the petition 


citation is to be signed 
The citation is returnable thirty 


served upon, not mailed to the ap- 
pellee.85 A praecipe must be filed 
with the district clerk indicating 
the portions of the record desired 
to incorporateg into the tran 
script on appeal. A copy of the 


be 


pellee and proof acknowledg 
ment of service must be filed. The 


or 


81 Peters 495 
82 Matter of Walter Peterson 
83 This section relates particularly to 


253 U 


appeals in the Fifth Circuit however 
the rules in the several circuits are 


substantially similar 

84 28 USCA 230, Veritas Oil Corp. v 
McLain, 4 F. (2d) 389 (C. C. A. Sth 
1925). Vaughan v. American Ins. Co., 15 
P. (2d) 526 (C. C. A. Sth. 1926) 
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MESSENGER SERVICE 


ang the assignment of errors must | 
be filed. Immedately thereafter the 


days arter the rate it ie signed 
and. of course, must be served be- 
fore the return day. It must be 


| 
praecipe must be served on the ap- | 





pany the praecipe.86 It should call 


¢ + 





for the portions of the testimor 
that relate to the assignment of er 
rors. Counsel for appellee, if he 


wishes to include in the transcript 








jinstruments not called for by the 
| , 
jappellant’s praecipe ay 
counter praecipe. An agre¢ t of 
nsel as to the onten the 
| transcript may take the p 
| the praecipe. 
A narrative statement of the ev- 
e must be filed in the office 
of the clerk of the lower court 
he same time the praecipe 1s file 
}so that opposing counsel may ex- 
imine it. This condensed state- 
ment of the evidence. approved by) 
jthe court takes the place in suits 
jin equity of the bill of exceptions 
jin actions at law.87 However, it 
| does not have to be all ywed with- 
lin the term as do bills of excep- 


} tions in 


law cases.88 Notice is then 








certain time and place at least ten 
days hence, the court will be re- 
uested to approve the statement 
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At the time set it is presented to 
the surt r approval with any 
objections or amendments made b) 
the other party and when approved 


ourt settles and dit 





ferences as to the contents of th 
record.89 
If the question can be cetern 
ined by the appellate court witbo 
an examination of all the plead 
igs and evidel an agreed Stats 
I f the iS nay be filed.» 
4 is at law, the pet 
ippea t of e: 
s allowing tt 
i esented to th 
4 d ame time. It 
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of the ev 
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Federal Jurisdiction and Procedure 





(Continueg from Page 6) 





for approval 
to the ap- 


Is presented 
The steps subsequent 
proval of the statement 


| vice of these papers must be filed 
; with the clerk possessed of the 


| record. 


|The clerk will give the appellant 
lan estimate of clerk’s fees and 
cost of printing the record after 
,both parties have made their des- 
jignations, ang the appellant must 
|deposit the sum before the date 


times counsel file a petition for re- | 
hearing setting up for the first | 
time a Federal claim. If the state | 
court actually grants a rehearing | 
and passes upon the Federal ques- | 
tion the requirement has been) 


The notice served with the cop- | fixed by the clerk. The Court's ac- |met.109 


of |ies of the instruments mentioned | tion upon the statement of juris- 


evidence and the allowance of |must call the appellee’s attention | diction and the opposing statement 
.ppeal are the same as in ac- |to the rule that within fifteen days |and motions is generally announced 


at law. 


is imperative that all testi- 


that of experts be 


except 


afer service he may file with the 
clerk of the court possessed of the 
record, and serve upon appellant a 


i to narrative form and con- |typewritten statement of any mat- 


stated.91 is 


The duty upon 
this. Immaterial 


ant to 


ter or ground making against the 
jurisdiction of the Supreme Court 


ns of exhibits and documents |asserted by the appellant. There 


the record 


ment must not 


he on 


ymitted 


i the same instr 
pear more than onec 


he lower cou 


the facts specially and state 


onclusions of law separately, 
appeal they are to be in- 
i in the records.92 


may be included in, or filed with, 
such opposing statement, a motion 
by appellee to dismiss or affirm.98 


rt is required to | Where such a motion is made by 


appellee, the appellant has twenty 
days after service upon him with- 
in which to file in the Supreme 


Court forty printed copies of a 


Procedure on Appeal to the Su- | brief opposing the motion. Twenty- 


preme Court 
The application for an appeal 
the Supreme Court must be 
le within three months after 
entry of the judgment or de- 
» complained of. If the appeal 
prayed for within the statetory 
the date 


controlling.93 
The first step is for the appel- 
nt to file the clerk of the 


irt his petition for appeal 


vith 









1 an assignment of errors.94 

When the sal is from a dis- 
¢ eourt it a be allowed by 
| of the district court. or 

‘a circuit judge assigned there- 
or by a iustice of the Supreme 


rt.95 When the appeal is from 





reuit court of appeals it may 
alloweq by any judge of the 
reuit court of appeals or by a 
stice of the Supreme Court; and 
en it is from a state court of 
t resort. it mav be allowed bv 
chief just or presiding iudge 
? the stat, urt or hv a ustice 
he Supreme Court 
There must be presented with 
netition f appeal a separate 
voewritten tatament lis losing 
basis upor which it is con- 
nded that the Supreme Court has 
riedictior It s 1 state Arat 
e statute of ¢ state. or treatv 
statute ¢ + Tiritod States 
alidit fF whict ‘olved 
tting it batin siving 
e volun and ace f tho officia 
lition wher + . found: 
rd. the date f the judement or 
lecree sought to he reviewed and 
the date upon which the annlica- 
n for apneal is presented. The 
tatement shall show that the na- 


ture of the case and of the rulings 


f the court was such as to bring 
within the jurisdictional provi- 
ions relied on, and shall cite the 


ases believed to sustain the juris- 


liction. If the appeal is from an 
nterlocutory decree of a specially 
the 
include a 
which 


the court has abused 


nsti district court 
mst 
ing of the matters in 
tis 
its discretion in granting or deny- 
ne the interlocutory injunction.96 

The judge or justice allowing the 
appeal 


curity for costs 


alr 
take 


shall the proper se- 
and may also on 
taking the requisite security there- 
for, grant a supersedeas and stay 
of execution or other proceedings 
under the judgment or decree 
pending the appeal. 

If the appeal is allowed, the ap- 
pellee must be served within five 
days of the date of allowance with 
a copy of the petition for appeal, 
order allowing the: appeal. assign- 
ment of errors, and the statement 
above mentioned.97 Proof of ser- 


91 Fauitvy Rule 75 (b), 76 
9° Fquity Rule 7035 
93 Cardone v. Quinones 
(191). 28 USCA 350 
94 Pule 9 
95 Rule 36. 
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five days are allowed in western 


states.99 
When is 


citation 


the 


is 


appeal allowed a 
to be signed by the 
or justice allowing the ap- 
peal addressed to the appellee. This 
citation is returnable in forty days 


judge 


iod is sixty days in western 


states.100 


The appellant should then file 


with the clerk of the lower court 
2 praecipe indicating the portions 
of the record that he wishes to be 
included. A_ stipulation may be 
used insteaq of the praecipe. The 
lerk of the lower court will then 
make and transmit to the Supreme 
Court 
court a true copy of the material 
narts of the record. The transcript 
must he filed with the clerk of the 
Supreme Court by the return day 
f the citation. The time may be 
enlarged for good cause shown 
When the record is brought up 


ym appeal, counsel for appellant 
should then enter his appearance 
n the Supreme Court. As soon as 
the record has been filed in the 


Supreme Court and the case dock- 
the clerk will print the ap- 
nellant’s statement and the oppos- 
ing statement and motions, if any, 
and distribute them to the Court 


eted 


for its consideration and ruling 
Within five days of the date the 
record is filed the appellant must 


file with the clerk a definite state- 





ly 


| 
| 


itends 





96 Rule 12. Alabama v. United 


States 
279 U. 8. 209 (1929): - 


~ 


nent of the points on which he in- 
and of the part of 
the record which he thinks neces- 


to relv 


the consideration thereof 


sarv for 


This must be served on the appel- 
lee and proof of service filed 
Within ten days the appellee may 
file a designation of additional 


parts of the record which he thinks 
The clerk will have 
printed only the parts of the rec- 
desienated. and the Court 
nothing but the 
so stated and the 


material 


ard er 
will consider 
points of law 
record 
The transcript must contain: 


the de 


printed 


ord. (bh) statements of jurisdiction 
motions to dismiss or affirm, if 
any. (c) proof of service of the 


notice and copies of the petition 
for order allowing appeal, 
assignments of errors, and state- 
ment jurisdiction, (d) assign- 
ment of errors, fe) opinions rend- 
ered in the case, (f) statements of 
points intended to be relied on, and 
the designations of the parts of 
the record to be printed. 

A deposit in the amount of thir- 
ty-five dollars must be made with 
the clerk to cover his fees togeth- 
er with a sum sufficient to pay 
the expense of printing the state- 
ment as to jurisdiction, estimated 
at two dollars per printed page. 


appeal 


of 


97 Rule 12, Section 1 2. 
98 Rule 12. Section 3 
99 Rule 7. Section 2 


under the seal of the lower | 


signated portions of the rec- | 


| before the appellant is faced with 
| the necessity of printing the whole 
| record. The clerks of the lower 
|courts should certify promptly to 
lthe jurisdictional statements and 
}motions prior to preparing the re- 
| mainder of the transcript of the 
jrecord, 

On the first day of each term the 
Court commences to call the cases 
for argument in the order in which 
they stand on the docket, and pro- 
ceeds from day to day during the 
term in the same order. Ten cases 
only are subject to call on each 
day during the term.101 

Appellant must file forty copies 
of a printed brief at least three 
weeks before the case is called for 
hgaring; and appellee must file 
forty copies of his printed brief at 
lleast one week before the case is 
The rules of the Supreme 





| called 


of its allowance is ¢rom the date of signing. The per- |Court give detailed instructions in 


jregard to the arrangements and 
icontents of briefs. 

; If a litigant wishes to carry a 
lcase from a state court to the Su- 
preme Court of the United States, 
|he must first seek an appeal in the 
highest court of his state. If the 
|appeal is denied him to the high- 
jest state court he should appeal 
\from the last court which decided 
jthe case.102 The petition for ap- 
|peal and the record must show 
lthat the highest court of the state 
lhas given its decision. It may be 
said generally that the appeal to 
the United States Supreme Court 
be taken from the state 
jcourt in which the record of the 
|case was kept, and in which the 
ordered to be en- 


} should 


judgment was 
tered.103 

A judgment is not final so as to 
set in motion time for taking an 
appeal until a motion for a new 
trial has disposed of.104 
Where the state court after judg- 
ment entertained a petition for re- 
hearing the date on which it en- 
tered an order denying such peti- 
tion the date on which the 
original judgment became effective 
for the purpose of review.105 

To give the Supreme Court jur- 
isdiction on appeal it must appear 


been 


was 


The Supreme Court will pass up- | 
on such errors of law as the state 
court-is said to have committed 
with reference to the Federal 
question involved, This is true in 
suits of equity as well as in ac- 
tions at law.110 
Procedure for Review by Certi- 

orari by Supreme Court 

To secure a review by the Su- 





a petition must first be filed with 
the Court praying for the issuance 
of the writ. 

This must be accompanied by a 
certified transcript of the record in 


in the court to which the writ is 
asked to be directed. The petition 
should contain only a short state- 
ment of the matter involved and 
the reasons relied on for the al- 
lowance to the writ. A brief may | 
be includeq in the petition or be 
presented separately, and forty 
| printed copies of the petition and 
|supporting brief are to be filed.111 

The petition, the printed record 
anq the supporting brief must be 
filed within three months after the 
entry of the judgment in the lower | 
For good cause shown the | 
be extended not more | 
justice of 





court 
time may 
than sixty days by a 
the Supreme Court.112 

Steps must be taken to have a 
record printed so that it can be 
fileq within the required three 
months’ time. A_ certified tran- 
script of the record should be se- 
cured from the clerk of the lower 
court as soon as possible. The pe- 
tition and brief should be prepared 
making reference to the pages of 
the transcript wherever desired. 
The petition, brief, and transcript 
of the record are then to be sent 
to the clerk of the Supreme Court, 
and counsel for petitioner should 
enter his appearance. A deposit of 
thirty-five dollars must he made 
to cover clerk’s costs. The clerk 
will then make an estimate of the 
cost of printing, and a deposit to 
cover the cost .must be promptly 
made. The record, brief, and peti- 
tion will then be printed under the 
direction of the clerk and the 
printer will insert the correct ref. 
erences to the printed pages of the 
record wherever it is referred to in 











by the record that a Federal ques- 
tion was raiseq and decided ad- 
versely. An assignment of error in | 
the Federal court will not cure the 
failure of the record in the state 
court to show that a Federal ques- 
tion was raised.106 Nor will the 
certificate of a court of last re- 
|sort of a state bring a Federal 
question into the record where 
|such a question does not arise, al- 


th brief and petition,113 

When all the printing is com- 
pleted and the copies delivered to | 
the clerk he will place the case 
upon the docket and give the peti- 
tioner immediate information as to 
the number of the case, and the 
date of docketing and will send 
him extra copies of the record, pe- 
tition, ang brief so that they miy 
be served upon the respondent 





‘though the certificate may serve 


(a) | to aid the determination of the ex- | docketing. If the record has been 


jistence of a Federal question.107 | 
where state statutes | 
require that all decisions of the 
highest state court shall be in 
writing, stating the grounds of the 
decision, and shall be recorded, the 
Supreme Court may examine the 
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